S Al
5N

SR
&

é

2

The Fletcher Fournal
of Human Security Where Theory Meets Practice
The Fletcher School, Tufts University Volume XXII 2007  $7.00

' FOCUS ON INSTITUTIONS:
DEFINING AND DELIVERING HUMAN SECURITY

A CoNCEPTUAL FRAMEWORK FOR HUMAN SECURITY
Sabina Alkire

A 4-D MoDEL FOR EMERGENCY RELIEF:
TowarD UNDERSTANDING THE SySTEMIC IMpLICATIONS oF HIV/AIDS
IN SUB-SAHARAN AFRICA AND THE CHALLENGES OF AID DELIVERY
Michael A. Gonzalez

DEVELOPMENT ASSISTED INTEGRATION:
A ViaBLE ALTERNATIVE TO LoNG TERM RESIDENCE IN REFUGEE CAMPS?
Sara J. Feldman

A MEASURE OF JUSTICE:
TuE SpeciaL COURT FOR SIERRA LEONE AND THE DEVELOPMENT OF
DoMmESTIC AND INTERNATIONAL CRIMINAL Law
' Jeremy Eggleton

VI1EWS FROM THE FIELD
The Hon. Richard Goldstone

THE FLETCHERSCHOOL
TUFTS UNIVERSITY




]

The Fletcher Fournal
of Human Security

The Fletcher School, Tufts University

Volume XX 2007 $7.00

Special thanks to:

Fileen Babbitt, Peter Uvin and the Institute for Human Security,

The Fletcher School of Law and Diplomacy, Liz Hinks, Fran
Parisi and Sarah Strong for their generous support.

The views expressed here do not necessarily represent the
position of PRAXIS, The Fletcher School of Law and Diplomacy,
or The Institute for Human Security. They are the sole respon-
sibility of the authors.

Submissions:

PRAXIS seeks submissions for next year's issue. Papers should
address current topics in human security and be 10-80 double-
spaced pages, with references in endnote format in accordance .
with the Chicago Manual of Style. Please send submissions, an
abstract, and a short biography of the author in electronic
format to: fletcherpraxis@tufts.edu

Subscriptions: :
Subscriptions and back issues are available. Domestic prices are
$7 for individuals and $15 for institutions; international prices
are $11 for individuals and $21 for institutions. Back issues are
$5 domestic and $9 international. All prices include shipping
and handling. Please make checks or money orders payable

to: The Trustees of Tufts College. Send requests to the address
below or subscribe using our web page.

Contact information:

PRAXIS: The Fletcher Journal of Human Security
The Fletcher School

160 Packard Avenue

Medford, MA 02155, USA

E-mail: fletcherpraxis@tufts.edu

Web: fletcher.tufts.edu/praxis

Copyright © PRAXIS: The Fletcher Journal of Human Security

2007 STAFF

Editors-In-Chief
Zeba Khan
Raya Widenoja

Senior Editors
Eve Bower
Angelica Braun
Musheer Kamau
Rinn Self

Staff Editors
Susanna Fisch
Medina Haeri

N. Rashad Jones
Nagaraj Kakanur
David Lanz
Angie Nguyen
Corinne Onetto
Anna Schulz
Margherita Zuin

Marketing Manager

Farrukh Lalani
Alice Wei

Marketing Associates

Joie Chowdhury
Laurie Gagnon
Sina Khabirpour
Mina Remy

VOLUME XXII - 2007




2  PRAXIS The Fletcher Journal of Human Security

TABLE OF CONTENTS

Preface

3 A Time for Reflection on Human Security

Focus on Institutions: Defining and Delivering Human Security

5 A Conceptual Framework for Human Security
Sabina Alkire

33 A 4-D Model for Emergency Relief: Toward Understanding the Systemic
Implications of HIV/AIDS in Sub-Saharan Africa & the Challenges of Aid
Delivery
Michael A. Gonzalez

49 Development Assisted Integration: A Viable Alternative to Long Term
Residence in Refugee Camps?
Sara J. Feldman

69 A Measure ofJustice: The Special Court for Sierra Leone and the Development
of Domestic and International Criminal Law
Jeremy Eggleton .

Views from the Field
98 The Hon. Richard Goldstone

VOLUME XXII - 2007




The Fletcher Journal of Human Security 3

Preface

s we write in early 2007, it seems that there is more need than ever for

governments, international organizations and NGOs to deliver human

security. Few international crises are being resolved and more evolve

constantly, from civil wars to natural disasters and pandemic diseases.
Yet to be able to deliver human security, a working understanding of its mandate
and limits is imperative; and unfortunately, there is still a good deal of confusion
about the lines of separation and overlap between humanitarian aid, development,
security, conflict resolution, and human security. At the Fletcher School, we hear
repeatedly that the basis of organizational success is a clearly defined mission and
measurable indicators of performance. Further, we learn that good institutions are
the key to good governance. So what of the human security mission and its institu-
tions? Has it been successful since its inception or does it suffer from the classic non-
profit management dilemma of being led by good intentions but achieving little as it
tries to do everything? Have the institutions that should deliver human security been
mainly successful or do they need major revisions?

These questions will not be answered in one issue, but we hope our twenty-
second issue of PRAXIS will make a worthwhile contribution to the discussion. In
this issue, Sabina Alkire discusses a definition of human security that focuses on a
core mission of safeguarding human lives from critical and pervasive threats. Then
Michael Gonzalez examines dilemmas for relief agencies delivering aid to HIV/AIDS
patients in South Africa. Sara Feldman takes on alternatives to camps for long-term
refugees and Jeremy Eggleton makes a critical review of the Special Court for Sierra
Leone. Finally, in Views from the Field, The Hon. Richard Goldstoné talks about his
experiences in international human rights law and prosecuting war crimes.

We hope that you enjoy these thought-provoking articles and are motivated to
take part in the debate on how to deliver human security. We would like to extend
special thanks to Professor Eileen Babbitt, who led the Fletcher Institute of Human
Security this year, for her guidance and support. Finally, we also wish to thank our
dedicated and hard-working staff of editors and marketers, who have spent count-
less hours working on this Fletcher institution.

Zeba Khan Raya Widenoja
Editor-in-Chief Editor-in-Chief

VOLUME XXII - 2007




A Measure of Justice:
The Special Court for Sierra Leone
and the Development of Domestic

and International Criminal Law
Jeremy Eggleton

“When, shall we back again? When the hurly burly is done.”
—Graffiti left by “Sgt. Bright Star,” Jene Village, Kailahun Dist., Sierra Leone

Introduction

n the center of a village in eastern Sierra Leone stands a palaver hut where

in normal times the villagers gather. But scratched with charcoal into the con-

crete beams that hold up the roof is a mess of graffiti left behind by the rebels

of the Revolutionary United Front (RUF).! During the decade from 1991 to
2001, squads of young men with guns and machetes fanned out daily from huts like
this, choking the countryside in a miasma of terror. Nearly half the country’s popula-
tion was displaced, with a peak of 750,000 refugees seeking shelter in neighboring
Guinea in 1998-1999, and more than a million internally displaced.?

The warring parties took tentative steps towards ending the war with the
Lomé Peace Accord, concluded in 1999 by representatives of the RUTF and the Sierra
Leone Government. Although the terms of that agreement were quickly breached
by the RUF and three more years of fighting ebbed and flowed, the Lomé Accord
became the roadmap to peace that eventually brought a complete cessation of fight-
ing and a return of civil society.

As in most wars, there were brutal crimes against civilians committed by all
parties to the conflict. The RUF/AF RC forces opposed to the government were un-

questionably the worst perpetrators, their actions characterized by amputations and -

immolation;?® but those allied with the government also had blood on their hands.
The Civil Defense Forces (“CDF” or “Kamajor” militias—a traditional hunting so-
ciety mobilized to fight the RUF) committed numerous atrocities as well. And the

Jeremy Eggleton worked in Guinea from 1996 to 2000, where he served as Deputy Director for

the International Rescue Commitiee’s Tefugee assistance program. Afler completing his J.D. at Boston
College in May 2007, he will practice with the New Hampshire firm of Orr & Reno and continue hus
ongoing work on issues relating to the Tule of law.
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same Nigerian army whose crack airborne troops parachuted into Freetown to drive .
out the rebels engaged in diamond smuggling and the obstruction of humanitarian !
efforts.* If there are no clean wars, this one was particularly dirty.

In the wake of this kind of widespread criminal conduct, the question of how
to bring justice to a shattered nation was paramount. The Sierra Leone justice sys-
tem had been corrupt and dysfunctional before the war, and years of conflict had
completely gutted it. Months removed from civil war, a judiciary plagued by po-
litical manipulation seemed too volatile a forum to try crimes of war.® Thus, Sierra
Leonean President Tejan Kabbah requested international assistance in a letter to the
Secretary General of the United Nations. A joint agreement between the UN and
the government of Sierra Leone formed the basis of the first “hybrid” court for war
crimes: the Special Court for Sierra Leone (Court).

The structure of the Court was conceived in response to heavy criticism of
the ad hoc International Criminal Tribunals for Rwanda (ICTR) and the former
Yugoslavia (ICTY).® The Special Court was to be in-country, with significant num-
bers of Sierra Leonean staff; and it would apply a mélange of international and
Sierra Leonean law. The approach offered much promise, but much uncertainty as
well. As James Cockayne writes, “[t]he aim [was] to marry the best of two worlds—the
expertise of the international community with the legitimacy of local actors; but the
risk is to intermix the worst of both—the externality of the international actors and
the weakness of local institutions which produced the violence in question.””

The Court has largely borne out these positive expectations. Although no con-
victions have been secured, the Court moved quickly from charter to action, and is
conducting trials with comparative efficiency.? Former Liberian President Charles
Taylor’s arrest was a major victory. At this time, Johnny Paul Koroma is the only
chief architect of the Sierra Leonean war who remains at-large.® In the face of this
measured success, there have been a handful of criticisms. This paper seeks to add to
the literature on transitional justice by examining the strategic decision of the Chief
Prosecutor not to issue an indictment under Sierra Leonean law, and this decision’s
ramifications for the rule of law internationally and within Sierra Leone.

Dual Substantive Law Structure of the Court
The genius of the Special Court lay in its hybrid nature. The Sierra Leonean gov-
ernment would appoint a significant minority of the chief staff, including judges,
prosecutors, defense and administrative employees. Its location in Freetown would
allow the legal teams superior access to evidence,
The genius Of the and subject its proceedings to democratic scru-
tiny by the victimized population. Its work would
Special Court lay in its  complement the work of the Sierra Leone Truth
. and Reconciliation Commission to provide both
hybrid nature. a definitive historical record of the atrocities and
punishment for those most responsible.!° In short,
the architects of the Court made an effort to adhere to James Cockayne’s admoni-
tion that [fluture tribunals must realize that a sense of separation from the affected
population is inevitable for foreign interventions generally, perhaps even more so
for Courts, with their distinctly legal culture and space, and that steps must be taken

VOLUME XXII - 2007



A Measure of Justice

simply to connect with that stakeholder group...!! Yet these innovations, insofar as
they represent simple common sense and a willingness to learn lessons from the dif-
ficulties of the ICTR and the ICTY, are not (or should not be) so remarkable. Far
more intriguing was the notion that the Court would employ both international and
domestic law in pursuit of justice.®

Articles 2-4 of the Statute of the Special Court set forth the subject matter
jurisdiction of the Court as to customary international crimes.’® Article 5 asserts the
authority of the Court under Sierra Leonean law.** It reads:

The Special Court shall have power to prosecute persons who have committed
the following crimes under Sierra Leonean Law:

(a) Offenses relating to the abuse of girls under the Prevention of Cruelty to
Children Act, 1926 (Cap. 31): .
(i) Abusing a girl under 13 years of age; contrary to section 6;
(ii) Abusing a girl between 13 and 14 years of age, contrary to section 7;
(iti) Abduction of a girl for immoral purposes, contrary to section 12.
(b) Offencesrelating to the wanton destruction of property under the Malicious
Damage Act, 1861.
(i) Setting fire to dwelling-houses, any person being therein, contrary to
section 2;
(i) Setting fire to public buildings, contrary to sections 5 and 6;
(i) Setting fire to other buildings, contrary to section 6.

Individual criminal responsibility for these crimes will be determined in accordance
with Article 6 of the statute, which lays out the customary international criminal
law doctrine of command responsibility for the
international crimes set forth in Articles 2-4; it
states that individual criminal responsibility for
Article 5 crimes will be in accordance with Sierra
Leonean law.’* Other mixed legal elements in-

clude trial procedure,’ sentencing,'” and appel- attempt to ground the
late procedure.®

The inclusion of domestic law was an at- Courtﬁrmly in the
tempt to ground the Court firmly in the local con-
text. The United Nations and the Sierra Leonean
government both agreed that certain crimes, or
aspects of crimes, are better regulated by Sierra Leonean law. Including these stat-
utes localized the Court in a way that best served the needs of the Sierra Leonean
victims of the war.!® As Daniel Macaluso argues, “It is important to keep in mind that
every aspect of the Court serves as a reflection of the horrors committed in Sierra
Leone.” The government of Sierra Leone may have had the widespread criticisms
of the ICTY’s treatment of sex crimes? in mind when it made this decision; and
it may have considered the international treatment of arson inadequate given the
centrality of the act in its own war.2 In any case, the inclusion of domestic law would
assure that no one fell through the cracks. As Nancy Stafford noted, “Access to do-

mestic laws permits the Special Court to seek justice for all of the victims, regardless
of the crime.”

The inclusion of

domestic law was an

local context.
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In addition to these advantages, the inclusion of local crimes presents prosecu-
tors with a weapon not subject to two of the chief hurdles of proving criminal respon-
sibility under international law: proving either the existence of an armed conflict or
a widespread or systematic attack.? In terms of the application of law in the prosecu-
torial process, therefore, the hybridization of applicable law creates a model for how

a future war crimes tribunal might adapt itself to
The use Of local law the special circumstances of a conflict.? In addi-
tion to these immediate prosecutorial advantages,
the use of local law would be one means of creat-
ing a concrete legacy for the domestic Jjudiciary. As
part of the broader goal of reestablishing the rule
legacy fOT the domestic  of law, this was one of the professed goals of the

Court at its creation.? For many reasons, there-
judiciary. fore, the inclusion of domestic law in the charter

of the Court was highlighted as one of its most
unique innovations, and something that set it apart from the ad hoc tribunals.2

In light of this, it is surprising that despite the inclusion of domestic crimes in

the Prosecutor’s quiver, none of the indictments handed down by the Office of the
Chief Prosecutor (OCP) used the Statute’s Article 5 domestic law provisions to charge
any of the accused. The indictments for all parties set forth violations under Articles
2-4, which allege, respectively, Crimes Against Humanity, Violations of Article 3 and
Protocol I1, and Other Serious Violations of International Humanitarian Law.

would be one means

of creating a concrete

Analysis of the Decision Not to Indict Under Domestic Law

The Prosecutor’s discretionary decision not to indict under domestic law could have
been motivated by any number of factors, including the scope of international law,
evidentiary considerations, a complicated amnesty problem, and the timeline of the
war itself.

Although some commentators have joined the architects in advocating the
benefits of including domestic law crimes, others have argued that the abuse of girls
and malicious damage to property arguably fall within the ambit of international
crimes included in Articles 2-4 of the Statute.2’ Moreover, although domestic crimes
might offer prosecutorial advantages, they also pose their own evidentiary challeng-
es. Crimes under Article 5, for instance, would require a court to discern the age
of a girl in a country where literacy rates are low, culture does not emphasize the
birthday, and birth records, if they were ever available, were likely lost or destroyed
during the war.?®

Additionally, the establishment of criminal responsibility for domestic crimes
would be determined in accordance with domestic procedure and precedent. Any ap-
peals based on substantive questions of law or procedural matters would raise the ques-
tion of whether the Special Court had the authority to make appellate determinations
based on Sierra Leonean law, and what recourse the accused would have to the Sierra
Leone Supreme Courtin the event he lost his appeal. Under the Statute, the"‘judges of
the Appeals Chamber...shall be guided by the decisions of the Appeals Chamber of the
[ICTY and ICTR]. In the interpretation and application of the laws of Sierra Leone,
they shall be guided by the decisions of the Supreme Court of Sierra Leone.”®
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Yet finding recourse in the decisions of the Supreme Court of Sierra Leone
presents a basic logistical problem. The last printed law reports from Sierra Leone
were published in the early 1970s and unpublished materials are practically use-
less.30 The lack of discernible precedent is a fatal flaw in the Sierra Leonean judicial
system; it confers an unhealthy power of discretion upon the magistrates and judges.
Thus, even if the Special Court were to cope with the lack of precedent by certifying
a given appeals question to the Sierra Leone Supreme Court, the Special Court may
be leaving the door open to the very questions of bias that motivated the government
to seek an international court in the first place. Under these circumstances, it seems
neither irrational nor unreasonable to restrict the indictment.

Almost certainly, the far greater concern of the OCP when it decided not to
indict under Article 5 was the amnesty provision contained in Article IX of the Lomé
Accord. This provision has spawned a literature unto itself.* The relevant provisions
of Article IX are as follows:

9. After the signing of the present agreement, the government of Sierra Leone
shall also grant absolute and free pardon and reprieve to all combatants and
collaborators in respect of anything done by them in pursuit of their objec-
tives, up to the time of the signing of the present agreement.

3.To consolidate the peace and promote the cause of national reconciliation,
the government of SL shall ensure that no official or judicial action is taken
against any member of the RUF/SL, ex AFRG, ex SLA, or CDF in respect
of anything done by them in pursuit of their objectives as members of those
organizations, since March 1991, up to the time of the signing of the present
Agreement...3

The amnesty provision was criticized by the international human rights community
at the time.?® But others have cautioned that adhering too strictly to abstract no-
tions of human rights might condemn those who
are suffering to ceaseless warfare.s‘*vlndeed, in Adhering t00 strz'ctly
that context, the UN Secretary General has noted .
that, “amnesty is an accepted legal concept and a 10 abstract notions of
gesture of peace and reconciliation at the end of a . .
civil war or an internal armed conflict...” human rzghts mzg ht

The history of the amnesty following the
signing of the Lomé Accord is delicate; it pre-
sented a legal conundrum for the Court, and a suffering to ceaseless
political one for Sierra Leone. In the first place,
despite the fact that the UN cosigned the Accord wa?‘f are.
as a “moral guarantor,” the Special Representative
who signed on behalf of the Secretary General clearly was not ready to adopt the
Secretary General’s generalized approval of amnesty agreements. He appended
a signing statement disavowing the amnesty insofar as it concerned international
crimes, writing, “The United Nations holds the understanding that the amnesty
provisions of this agreement shall not apply to international crimes of genocide,
crimes against humanity, war crimes and other serious violations of international
humanitarian law.”* The government of Sierra Leone was initially frustrated with

condemn those who are
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this UN reservation.’” And although breaches of the peace by the RUF subsequent
to the agreement gave the government an opening to structure the Statute with a
nullification clause,® the government has not officially abrogated the amnesty.
The amnesty and its impact on the trial have been much debated. Questions
were raised about what crimes it applied to, what dates it was operative for, and
whether the RUF resumption of hostilities post-signing nullified it. Some commenta-
tors offered legal interpretations of the amnesty that would allow the government or
the Court to work around it. For instance, the language of the amnesty absolves com-
batants of responsibility for “anything done by them in pursuit of their objectives.”
One approach would be to argue that violence perpetrated against civilians is, #pso
facto, not in pursuit of their objective and that, therefore, the amnesty is not applica-
ble to those acts.* Perhaps a more compelling legal argument is that the Sierra Leone
Constitution does not permit amnesties ex ante.
The Constitution states, “The President may...
grant any person convicted of any offence against
the laws of Sierra Leone a pardon, either free or
subject to lawful conditions...”* Yet this language
. is manifestly not prospective: the combatants at the
time of the amnesty had not been convicted and
so the pardon was a nullity. Anthony O’Rourke
prefers either of these doctrinal approaches to the
more political approach of renouncing the am-
nesty as a quid pro quo for the RUF’s post-Accord

Dancing too
cleverly around the
pardon risks the de-
legitimization of a
tool that the Sierra

Leone government

found essential to
bringing about peace
for its citizens—to the
detriment of suffering
civilians in future

wars.

resumption of hostilities. Under this argument,
the Vienna Convention on the Law of Treaties
between States and International Organizations
or between International Organizations of 1986
entitles the government to invoke the breach as
ground for terminating the agreement or sus-
pending its operation in whole or in part.*

But the problem with all these arguments,
whether finely legalistic or more political in na-
ture, is that “the strength of the blanket amnesty

of the Lomé Peace Agreement is hard to defy. The
language of the pardon leaves no room for interpretation.” Dancing too cleverly
around the pardon risks the de-legitimization of a tool that the Sierra Leone gov-
ernment found essential to bringing about peace for its citizens—to the detriment
of suffering civilians in future wars. It can be argued that fear of punishment and
adjudication were motivating factors in the rebel advance on Freetown in January
1999,% and after that experience, the government clearly felt the tradeoff was worth-
while. The government took a political decision that traded peace for impunity, and
an international dismissal of the amnesty sends the signal that (a) sovereign decisions
of some governments are less meritorious than those of others and (b) combatants
should not count on amnesties in the future. In both cases, the abstractions of inter-
national human rights are sacrificed for the tangible security interests of victims of
warfare.
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The Court tackled the issue of amnesty head-on. Two of the accused perpetra-
tors filed motions to dismiss their cases based on lack of jurisdiction, abuse of pro-
cess or defects in indictment.* William Schabas has elegantly analyzed the Court’s
ruling on the motion by pointing out that a very basic legal solution lay before the
Court.® The Court could have held that the President of Sierra Leone’s power of
amnesty, pardon and relief, granted to him by the Sierra Leone Constitution, was
limited to crimes arising under that Constitution. Accordingly, just as a state gov-
ernor in the U.S. cannot pardon a federal ‘crime, the President of Sierra Leone
.could not pardon an international crime. This would have resolved the issue unam-
biguously as a simple matter of jurisdiction, whose legal and political logic would be
comprehensible even to non-lawyers. The Sierra
Leonean government would have been able to say It held not mer ely
that they respected the terms of the Peace Accord,
while the international community could say that that Sierra Leone
justice will be done. : '

The Court, however, went a good deal fur- had no juriSdiCtion
ther. It held not merely that Sierra Leone had no
jurisdiction to grant amnesty for international
crimes, but that doing so would have breached
Sierra Leone’s “obligation erga omnes” to protect
human dignity.* The Prosecutor argued that but that doing so would
there was a developing norm in international law .
that no government can “grant amnesty for seri- have breached Sierra
ous violations of crimes under international law.”
The Court accepted this argument and rejected
the jurisdictional motion on the grounds that a erga omnes” to protect
grant of amnesty by the Sierra Leonean govern-
ment was “contrary to the direction in which cus- human dzgnzty
tomary international law is developing.”® As I will
argue infra, this constitutes an advancement of international law without regard to
its effects on sovereignty, or the effective adjudication of war crimes by domestic
bodies.

In any case, the result of this ruling was that the amnesty did not hold for
international crimes and that they could be prosecuted as of the date of temporal
jurisdiction fixed in the Statute, November 30, 1996.% No treatment was made of
domestic crimes. Most commentators presume that this creates two temporal juris-
dictions for the Court, November 1996 for international crimes, and July 1999 for
domestic crimes.*

As a matter of trial strategy, therefore, the Prosecutor could have reasonably
concluded that the question of temporal jurisdiction created too many complica-
tions. Beyond the time-consuming appeals that would have arisen, had he gone
ahead with a domestic law charge, moreover, there may have been good reason
to forbear even with respect to a charge based on post-1999 conduct. Fighting di-
minished in Sierra Leone after the Lomé Accord was signed, and so the richness of
evidentiary material post-1999 might have been a consideration. For instance, it is
noteworthy that analogous charges under international law were dated prior to July

to grant amnesty for

international crimes,

Leone’s “obligation
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1999.% Political factors may have played a role as well. Despite the fact that the CDF
leaders face criminal charges before the Special Court, they are viewed positively in
Sierra Leone by virtue of the fact that they were the only effective domestic resis-
tance to the ravages of the RUF.* Although RUF conduct in post-accord hostilitieg
was not demonstrably different from pre-accord conduct, CDF conduct appeared to
grow worse. There was a marked upsurge in sexual violence perpetrated by the CDF
after the 1999 peace accord.’

In sum, although he has not articulated in any court-related document exactly
why he chose not to do 50,5 the Prosecutor had a number of valid Justifications
for not proceeding with any domestic law indictments. Prima facie evidentiary ques-
tions such as determining victims’ ages, as well as evidentiary questions relating to
the temporal jurisdiction may have been considered. The reasonable potential for

a substantive and procedural morass with respect
The enormous to domestic law crimes was a likely consideration.
Most importantly, the enormous roadblock of am-
nesty probably weighed heavily in the Prosecutor’s
calculus. And yet, none of these categorically pre-
cluded the Prosecutor from issuing charges under
he‘wz‘ly in the ' domestic law and coping with any resulting prob-

lems. The matter remained one of discretion. The
Prosecutor’s calculus. next section will examine the ways in which the

Prosecutor’s position, particularly with respect to
the choice not to indict under domestic law, has furthered the development of inter-
national human rights law and international criminal adjudication.

roadblock of amnesty
probably weighed

Advances in International Criminal Law

Arising from the Special Court for Sierra Leone

One of the great paradoxes of international criminal law literature is that the vast
majority of it is speculative as to whether a given action, choice, legal maneuver or
doctrinal development is a good thing. The literature is full of recommendations
about what “may” happen, what “could” result, what the impact “should” be, and so
forth. In large part, this is because the commentators are trying to weave something
of substance out of gossamer. The fact is that there have only been a handful of in-
ternational criminal tribunals, and none since Nuremberg have actually completed
their mandate.® It is difficult to formulate a coherent jurisprudence with so few em-
pirical sources—particularly when attempting to evaluate the public policy benefits
of a given model. That said, the wild world of literature on the subject reflects the
inherent dynamism of a field of law in its infancy. In what Thierry Cruvellier has
labeled the “flourishing marketplace of different legal responses to conflict and mass
murder,” the Special Court has contributed a number of doctrinal advances.

For instance, the indictment on charges of recruiting child soldiers was a first
for international law, since the real advance in understanding arises from the Court’s
holding, which clarifies the basis for the charge in international jurisprudence.” The
Court also ruled that Charles Taylor, a head of state, is subject to its Jjurisdiction.®®
The Court allowed the Prosecutor to consolidate the indictments of the leaders of
the three major fighting factions for purposes of efficiency.? The Prosecutor’s use of
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“notice pleading”® was another novel development designed to speed the process.”!
As noted above, the Court made an extremely broad and revolutionary ruling on
the amnesty question. And, the Court allowed the Prosecutor to submit an amended
indictment on the question of sexual violence, so that the particular nature of the
violence perpetrated against women in the Sierra Leone conflict could be precisely
addressed.® The last two innovations are of particular note, because they signify
broadening developments in international law that also impact the treatment of po-

litical and legal issues in the domestic sphere.

The innovation of the new charge of forced marriage as an “Other Inhumane

Act” under the rubric of Crimes Against Humanity
is interesting in light of the deliberate decision
not to prosecute under Sierra Leonean Law.
Article s authorization to file charges under the
Prevention of Cruelty to Children Act was added
to the Statute by the Sierra Leonean Parliament
for a reason. It is axiomatic in common law statu-
tory construction that every provision is in a stat-
ute for a purpose.® While this maxim applies to
the question of statutory comstruction before a
court, which is not the issue here, it is no abuse of
common sense to say that the Parliament would
not have included this provision if it did not be-
lieve that it was necessary.

The three provisions for sex-crime charges
in the Prevention of Cruelty to Children Act pro-
vide for three different sentences, targeting three
different scenarios, each with different retributive
goals that reflect the society’s values with respect
to adolescent female sexuality. Abusing a girl un-
der thirteen is a felony punishable by up to fif-

The international
criminal jurisprudence
on the definition

of rape is divided
between a liberal

view designed to
encompass the realities
of an environment
where there has been

a total breakdown

of civil order; and a

conservative view that

teen years in prison; abusing a girl aged thirteen
to fourteen is a misdemeanor punishable by up to
two years in prison; abducting a girl under the age
of sixteen for the purposes of carnal knowledge,
without the consent of the parents, is also a mis-
demeanor punishable by up to two years in pris-
on. Significantly, these are strict liability crimes.
Although determining the age of the victim would have been an issue, and assuming
that the temporal jurisdiction problem was circumvented, had the Prosecutor cho-
sen to employ these charges, the issues of intent and consent would not have been
in play. The international criminal jurisprudence on the definition of rape is divided
between a liberal view designed to encompass the realities of an environment where
there has been a total breakdown of civil order, and a conservative view that adheres
more closely to domestic criminal norms.” The conservative view, espoused by the
ICTY and the International Criminal Court, remains controversial, and the govern-
ment of Sierra Leone may have been unsatisfied with the treatment of rape under

adheres more closely
to domestic criminal

norms.
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that paradigm.® This uncertainty may have been a major reason why the Parliament
sought to include these crimes in the Statute.5

The Prosecutor could argue that the likelihood of prosecuting the accused on
such individualized charges sets too high an evidentiary standard: the investigators
would have to find proof that these accused actually engaged in this conduct. But,
although it must be conceded that all three charges are highly individualized, at
least the third—abduction without parental consent—could lend itself to a credible
charge of individual criminal liability under circumstances of conspiracy or respon-
deat superior® This is not to discount the strong likelihood that the accused in these .
cases actually engaged in the proscribed conduct themselves, but it does provide an ;
avenue for prosecution by way of the countless crimes of this nature perpetrated by !
individual soldiers not on trial at the Court.

From the start, the Court was intended to place sexual violence directly in its
crosshairs; gender crimes were to be “emphasized
as a war crime” and given “top priority.”® The
Prosecutor may have reviewed the Statute and

From the start, the

Court was intended decided that even if the amnesty hurdles were
surmountable, the breadth of the domestic law
to place sexual provision was not enough to capture the forced

marriages of women older than 16. Since section
12 of the Prevention of Cruelty to Children Act was
clearly intended to outlaw marital or quasi-mari-
tal unions,” which was precisely what he thought
crimes were to be the international criminal jurisprudence failed to

address, the Prosecutor needed to create a new
“emphasized as a war crime under international law if he was not going
to utilize the Sierra Leonean domestic law provi-
sion. This he sought to do on the grounds that
ﬁri ority. 2 the evidence he had gathered with respect to the

previously enumerated sex crimes (rape, sexual

slavery, and so forth) was the same evidence that
led him to conclude that an entirely new crime under international law had mani-
fested itself in Sierra Leone: forced marriage. The Trial Chamber of the Court held
that this crime was a “kindred offence” to those that already existed in the indict-
ments.” The presumption was, apparently, that the Prosecutor had the discretion
to introduce entirely new crimes as long as they did not require further information
gathering and investigation that would create an equality of arms problem. The
Court noted, in approving the Prosecutor’s motion, that the expansive provisions of
the Statute, “underscore the necessity for international criminal justice to highlight
the high profile nature of the emerging domain of gender offenses.””

It is interesting to note that the Sierra Leonean government perceived the
particular nature of crimes committed in its internal conflict, and advanced a tool
for combating them. The Prosecutor chose not to employ this tool. But the problem
that the government had identified remained. So, when confronted with the same
evidence that led the government to insist on a particularized domestic legal provi-
sion, the Prosecutor generated an entirely new species of international crime. The

violence directly in

its crosshairs; gender

crime” and given “top
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development of international criminal law, in this case, came about as the result of a
decision not to employ domestic law where it was applicable.

A similar account can be made of the second domestic crime authorized by the
government of Sierra Leone in the Statute. “Arson,” or the specific variations of it
that are enumerated by the Malicious Damage Act,” does not appear in any of the
international crimes enumerated in Articles 2-4 of the Statute, and for this reason,
the commentators thought it appropriate to include a domestic crime that covered
with some specificity the “full culpability” of the accused.” Whether in deference to
the daunting challenges posed by the amnesty, or for prosecutorial simplicity, the
indictment shoehorned the act of arson into the Article 3 crime of “pillage.””

There was no authority in international law
prior to the Special Court which specifically incor-  Opnce a gain, the
porated the notion of arson as a forbidden war
tactic under Article 3 of the Geneva Conventions. decision not to use
Commentary on the Geneva Conventions and its’ . .
Additional Protocols sets “pillage” firmly in the spemﬁca”y calibrated
context of expropriation of property, not destruc-
tion: “Article 4 further obliges contracting states
‘to prohibit, prevent and, if necessary, put a stop against the unique
to any form of theft, pillage or misappropriation
of, and any acts of vandalism directed against, T eality Of the war in
cultural property...”"”® The ICC Statute criminal-
izes the “attacking and bombardment” of civilian
structures in the context of international conflict; :
and it criminalizes the destruction or seizure of non-specific property “of an adver-
sary” in conflicts not of an international character.”” But neither of these elements
interprets “pillage” exactly as it has been used by the Prosecutor. Furthermore, the
ICC Statute was not in force at the time the events of the Sierra Leone war occurred,
and the war in Sierra Leone did not have an international character.”

The plain meaning of “pillage” also includes no notion of arson. Consistent with
the Conventions, both its noun and the verb cognates refer to the general concepts
of theft, plundering, looting or booty.” Absent from the definition is destruction of
the property, by fire or any other means. Thus, it appears that the Prosecutor suc-
cessfully expanded the notion of “pillage” in Article 3 of the Statute to include arson,

domestic law ran up

Sierra Leone.

a significant broadening of the understanding of the term in international criminal

jurisprudence. Once again, the decision not to use specifically calibrated domestic
law ran up against the unique reality of the war in Sierra Leone. To address the “full
culpability” of the accused without the benefit of domestic law, the Prosecutor was
forced to generate new innovations in international criminal law.

International Humanitarian Law Advances, but at Whose Expense?

Even proponents of an international criminal jurisprudence recognize the poten-
tial of its aspirational tendencies to mutate into a rigid orthodoxy. As Dustin Sharp
writes, “Advocates of international prosecutions have not always been modest or
compromising.”® When dealing with failed states of Africa, in particular, the typical
reaction of the international community has been to throw up its hands in dismay.
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Although the realities of the African context are difficult to ignore, one does not have
to be a committed anti-imperialist to detect an ugly presumption that African states
and jurists are just not up to the task.®’ Scott Luftglass exemplifies this strain of think-
ing when he criticizes the use of international criminal charges by domestic Gacaca
courts in Rwanda.®? “The lessons of Rwanda,” he writes, “foreshadow the severe risks
both for the [local stakeholders] and the international community should a majority
of domestic judges on a mixed tribunal be entrusted with the responsibility of addressing
complex international and human rights law issues.”®

The danger of this perspective is that the needs of the very populations most
affected by the trauma of war will be sacrificed for the benefit of humanity as a
whole. While it is relatively easy for an international legal community with little per-
sonal exposure to oppression to call for such a sac-
rifice,* the costs of the erosion of state sovereignty

ile it is relativel
While Y are usually borne by the citizens. “[R]emoving the

easy fOT an discretion from the state involved out of a false
assumption that mankind’s interests are served
international legal merely ensures that the state’s interests are no

longer served.”®
The Special Court’s treatment of the am-
persona 1 exposure to nesty provision is a case in point. As noted above,
the Court could easily have made a simple juris-
oppressz'on to call for dictional ruling that the President of Sierra Leone
. had no power to grant amnesty, or pardon, for
such a sacrifice,’ the international crimes because his power was lim-
ited to crimes arising under the Sierra Leonean
Constitution. Instead, the Court made a much

community with little

costs of the erosion of

state sovereignty are broader ruling based on a trend in international

law that the Court “was entitled [to discern] in the

usually borne by the exercise of its discretionary power,” holding that

... a grant of amnesty for international crimes was
cilizens.

not merely ullra vires, but a violation of customary
international law.% William Schabas’ critique was
scathing as he pointed out the likely effect of this doctrine: “[TThose who argue that
peace cannot be bartered in exchange for justice, under any circumstances, must
be prepared to justify the likely prolongation of an armed conflict.”® Under these
circumstances, the temptation to enjoy “the judicial glory of being the first to make
such broad pronouncements in an area where the law is undoubtedly evolving” is
bought at dear cost to local populations.® Such international judicial activism does
nothing to dispel the notion that, “first world lawyers are trying to utilize third-
world...countries as legal laboratories for doctrines that even Western courts have
not accepted.”®

International law idealists dismiss this kind of criticism as cultural relativism,
as if raising questions about the unforeseen dangers of further diminishing the sov-
ereignty of an already de-legitimized and broken state were hopelessly naive.® But
those who raise these questions may rest assured that African jurisprudence rejects
the notion that cultural traditions which are clearly contradictory to human rights
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norms are somehow sacrosanct. Responding to a government argument that whip-
ping served a legitimate deterrent function, one Botswanan judge wrote, “the asser-
tions in this and in other submissions of [government counsel] which tend to portray
the Africans as a different species of humanity different from all others, are not only
unwarranted as being degrading, but to put it very mildly most unfortunate.” To
imply that critics of internationalist legal primacy think otherwise infantilizes a le-
gitimate concern, despite the recognized instability of many African governments,

that eroding local sovereignty erodes the best and most appropriate protection local

populations have.®
Yet the tendency is for the international community to presume that inter-

national intervention is the only, or at least the

preferred, course of action. The result is reliance Paradoxically’ the

upon the international' community for services,

including but not limited to justice, that further international criminal

erodes the ability of the state to provide for the

needs of its people. The dependency spiral is cor-

rosive. When international law appears, falsely,

to be the law that animates the most effective ac-

tors in the state, it creates a false sense of secu- from assuming too

rity. “On a day-to-day basis, more people rely on

the protection and viability of their own local law much responSibilit)’

and its institutions than on international law or

the United Nations.®® Ceding legal authority to

the international community allows states “to ab-  pomove any incentive

rogate responsibilities to deal with their problems.

In effect, the continued reliance on international for states and their

criminal tribunals removes the responsibility of . ]

the state, as the unitary structure of social order, POPUZatwns; to nvest

to ensure that violations do not occur.”*

justice movement

should restrain itself

for justice, so as not to

SRR ... in the outcome.
Transitional justice® in post-conflict societies

concerns more than just the fate of a small num-

ber of arch criminals. In fact, tribunals “only make sense in the context of an overall
solution, a comprehensive and bold settlement addressing the foundational prob-
lems” that led to the disintegration of the society in the first place.® What is required
is not just a conviction, but society-wide development. In essence, the realm of inter-
national criminal jurisprudence must bleed into the world of nation-building if the
ultimate goal of stable societies, governed by the rule of law is to prevail.”” While an
international tribunal cannot be responsible for the full range of efforts that must be
made to reconstruct such a society, it can move the process forward as much by pas-
sivity as it can by activity. Paradoxically, the international criminal justice movement
should restrain itself from assuming too much responsibility for justice, so as not
to remove any incentive for states and their populations, to invest in the outcome.
“Law will never be strong or respected unless it has the sentiment of people behind
it...Despite the trend toward international law enforcement, humanitarian interests
would better be served by a renewed emphasis on domestic enforcement of the law
of internal armed conflict.”%
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The method has been tried before, with relative success, in wholly domestic
prosecutions for war and political crimes (Ethiopia and Argentina), and mixed inter-
national settings (East Timor).% In Ethiopia, domestic tribunals used the Ethiopian
Criminal Code to prosecute party-members of a deposed autocratic regime for
crimes against humanity and genocide.!® Although this approach had certain draw-
backs—reduced international attention, and a lower quality of trial than what was be-
ing provided at the ICTR, “in terms of benefits accruing to the two countries where

~ these atrocities were carried out, the Ethiopian society as a whole stands to benefit
more than its Rwandan counterpart.”!” Benefits include: training of cadres of local
lawyers and judges in domestic and international

But the Rwandan criminal jurisprudence; proximity of the trial to
the site of the crimes; a greater deterrent effect on
dissatisfaction with the population and leaders; and psychological ca-

tharsis for people who can observe in person the
process of justice. ,
In East Timor, the United Nations recon-
structed a judiciary from scratch. The trials have
more complete as the not been perfect and the system has had its low
points.’® But “[d]espite an almost complete evis-

ICTR Contemplates a ceration of the local judiciary, the international
community assisted in rebuilding a domestic ju-
diciary with local judges, prosecutors and tribu-

the international

process could not be

sixteen-year lifespan,

with hundreds Of . nals.”1® As of this writing, accountability for the
Indonesian perpetrators of human rights abuses
millions Of dollars remains a sore point.’%* However, if citizens are

“more likely to integrate these lessons of justice,
spent f ora handf ul Of accountability and reconciliation following a ca-
thartic process that includes representatives of all
parties,” then the East Timor model should do a
contrast, the Gacaca better job of reestablishing the rule of law in the

long run than an international tribunal would
courts have completed  have done

The paradigmatic contrary example to the
international criminal system is the Gacaca Courts,
set up by Rwanda to prosecute the thousands of
low-level perpetrators of genocide who are not
treated by the ICTR. This system was designed as
a locally driven effort at rooting out all the culpable of the 1994 genocide. As the
trials have commenced, criticisms have arisen that the number of perpetrators is so
large that the trials risk ripping the scabs off the wounds of genocide and raising ten-
sion in Rwanda.!% Others have criticized the Gacaca Courts for the judge selection
criteria, the possibility of ethnic bias, and the lack of experience with international
crimes and standards of due process./” But the Rwandan dissatisfaction with the
international process could not be more complete as the ICTR contemplates a six-
teen-year lifespan, with hundreds of millions of dollars spent for a handful of pros-
ecutions; in stark contrast, the Gacaca courts have completed thousands of trials in a

prosecutions; in stark

thousands of trials in a

few short years.
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few short years.® As Cruvellier writes, “To the extent that a legal culture has started
to grow, however, tentatively, in Rwanda over the last ten years, this is due to the tri-
als heard by the national courts...rather than the influence or supposed example of
the UN tribunal.”®®

Such trials give credence to the notion that domestic processes can be em-
ployed to address crimes of international concern. Not only does doing so “make
international justice locally relevant;”!!° more importantly, pushing for domestic re-
sponses to mass atrocity builds sustainable institutions for societies in the long run.
“State sovereignty must be reinforced so that the evolution of individual criminal
responsibility does not erode the vital concepts of state responsibility for the violation
of international norms.”!!

That being said, realists will argue persuasively that a country like Sierra Leone,
emerging from a ten-year civil war with society and government barely threaded
together, is in no condition to handle potentially explosive trials, or manage the
numbers of criminals that arise in situations of mass atrocity. “Overall, a transitional
sodety...often is not likely to be at a state of judi-
cial development and social cohesion necessary to Yet integral to the
carry out domestic war crimes trials in a fair and
credible manner...”* As noted at the beginning
of this paper, the Special Court was conceived with 45 4 identz'ty, is the
the failings of the ad hoc tribunals in mind and its
efforts to fulfill its mission in a way that integrates notion that it serves
general principles of nation-building have been .
laudable. Although international in character, the not just to prosecute
Court, chartered as a creature of Sierra Leonean
law, has managed to address exactly those areas
where the Ethiopian trials demonstrated the ad- pe-establish the rule Of
vantages of domestic prosecution.'’®

Yet integral to the Court’s conception, and law in a society that
identity, is the notion that it serves not just to pros-
ecute the criminals, but to re-establish the rule of
law in a society that lost its compass. Some have
even gone so far as to call this the main objective of the Court.!** Staff members have
spoken in glowing terms about the role the Court will play in the restoration of a
just society. Said Robin Vincent, Court Registrar, “[I]t will become not only a Special
Court for the period it is here, but beyond that, we see it as being part of a legacy
that hopefully the international community will leave behind in Freetown.”'* Nancy
Stafford wrote of that quote, “While [he] was primarily speaking about the physical
structure of the Court, his words are equally applicable to the imprint the Special
Court should leave on the judicial structure of Sierra Leone, by laying the founda-
tion for an effective system of justice.”!1®

Too often, the international legal community assumes that just having a trial will
kick-start the rule oflaw, as if the problem in countries like Sierra Leone is simply that
the locals were deprived of a genuine example of what the rule oflaw looks like.!” But
others have noted that this is not enough. Dustin Sharp suggested that maximizing
the impact of an international tribunal required “training seminars with local lawyers

Court’s conception,

the criminals, but to

lost its compass.
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and legal aid groups, procedures to send seed money to local organizations workin
to fight impunity on a local level, educational campaigns, work with the local bar as-
sociation, and measures to provide materials to law schools.”!'® To the credit of the
Spedial Court, it has implemented each of these measures.!!® They are, however, soft
environmental contributions to a system that desperately lacks a legal infrastructure;
moreover, the educational efforts are largely focused on enhancing the understand-
ing of international, as opposed to Sierra Leonean, law and procedure.!®
The Sierra Leone justice system is desperately under-resourced. An inade-
quate number of magistrates conduct a triage of cases up-country, with few ever
going to trial. Adjournments are so endemic

The government made
a calculated choice

_ at the conclusion
of a brutal war to
internationalize the
judicial process, and

although it seems to

that detained suspects regularly riot simply to
have some kind of official action taken in their
case. Corruption has sunk deep roots, and the
criminal process too often ends in “acquittal by
baksheesh.”**! As noted, there are a handful of
copies of the statutory code for Sierra Leone
floating around the capital, and precedent is
so rare as to be non-existent. The most recent
case law is more than forty years old, and hard
to find. Distressingly to the average citizen of
Sierra Leone, the euphoria that greeted the
end of the war has been slowly replaced by a

ﬂy- in the fa ce Of some growing awareness that the conditions which
led to it are essentially unchanged. Human
commentators’ views, Rights Watch correctly points out that the

Court is not responsible for this mess, and can-
not be expected to clean it up. This will require
a multi-national, multi-decade effort.

Some would argue that despite the hur-
dles and challenges they posed, domestic ad-
judication of the war crimes of Sierra Leone
should have been the preferred option. But the
challenges were not only legal like the amnesty
problem. Thorny political questions, such as
the approach to Chief Hinga Norman and the
CDF surely were influential factors as well. Aithough some have argued that an equal
amount of money and international pressure focused on the Sierra Leone domestic
Jjustice system would have secured the same ends of fairness, justice and expediency
as the Special Court,'* the fact then, as now, is that this kind of investment was not
forthcoming. The government made a calculated choice at the conclusion of a brutal
war to internationalize the judicial process, and although it seems to fly in the face
of some commentators’ views,'** it was nevertheless a legitimate choice by a govern-
ment that had clearly weighed its options.

However, the government was clearly not ready to abandon its sovereignty en-
tirely. The charter of the Special Court retained a landmark domestic presence, the
deliberate inclusion of local law being the most remarkable element. The inclusion of

it was nevertheless a
legitimate choice by a
government that had
clearly weighed its

options.
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local law in the jurisdictional menu was an obvious effort to retain elements of sov-
ereignty within an otherwise distasteful, if necessary, ceding of responsibility and na-
tional authority to the international community. If domestic adjudication as a whole
is a superior solution for post-conflict transitional justice, it stands to reason that the
application of domestic law, when possible, will provide proportional benefits that
international law cannot.

Because the conviction is not an end unto itself, but rather a means to the end
of transitional justice, the Prosecutor could have contributed to the larger purpose
of the Court if he had insisted on filing domestic law charges despite their relative
complexity. He still would have secured his international convictions, while also ad-
vancing the prospects for substantive rule of law
development in Sierra Leone. It is true that the If the Special Court
procedural complexities may have been time-con-
suming. But in a country with no available prec-
edent, the Specigl Court’s articulation of rules of how crimin al
procedure and of substantive law on at least two
issues would serve the development of the rule of proceedings under
law in a far more concrete manner than even its .
positive outreach efforts have. The high-profile Sierra Leonean law
nature of the cases and the public communica-
tion resources of the Court would put the Sierra
Leonean law squarely in the public eye. The pro- ; :
vision of precedent by the Special Court wcl::uld . pubhc sphere, this
fix procedural elements of the law in the mind of would remove the
the public, and embolden lawyers in upcountry
districts. An essential feature of the corruption
that plz}gues the criminal justice system i.n Sierra behind which the
Leone is that the process is a mystery to 1ts stake- :
holders. If the Special Court were to demonstrate magistrates sit as they

were to demonstrate

were to function in

impenetfable veil

‘how criminal proceedings under Sierra Leonean

law were to function in a public sphere, this would exercise their limitless
remove the impenetrable veil behind which the
magistrates sit as they exercise their limitess dis-
cretion. This is no small thing in a country where
Western parliamentary law remains a mysterious, capricious and vaguely alien crea-

discretion.

ture—the province of the elite. 4

Although there would be numerous ancillary benefits for the Sierra Leonean
legal system, in terms of the development of the law, if the Court had taken on the
task of litigating under Sierra Leonean statute, the most important impact of a deci-
sion on the part of the Prosecutor to push domestic charges would be on the ability of
the domestic courts to begin adjudicating the mass of foot soldiers of the war. Pierre
Prosper, former United States Ambassador for War Crimes, explained that the struc-
ture of the Sierra Leonean response to the atrocities of the civil war was tripartite.’®*
For the upper echelons of the warring factions, the Special Court had the mandate
to prosecute those who “bear the greatest responsibility” for the war crimes.'® The
Truth and Reconciliation Commission (TRC) would conduct a nationwide process
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of assembling the definitive historical record, providing psychological catharsis and
making recommendations as to compensation and civil damages that victims could
claim.?® But this left a large number of former fighters untouched; neither would
they be punished criminally by the Court, nor, due to their personal insolvency, could
they ever realistically be forced to pay civil damages. Ambassador Prosper explained
that the plan was for the national courts to address this gap by securing criminal
convictions for the majority of fighters who were responsible for the actual acts of
violence that tore the country apart. Unlike in Rwanda, this number is estimated to
be no more than fifty thousand all together, not all of whom would require prosecu-

tion under these statutes, thus posing fewer risks

The accused at the for massive destabilization.!”’
, However, prosecuting these perpetrators in
Special Court would domestic courts would be a difficult task given the

above mentioned amnesty arrangement and the
be the test cases f or all difficulties in obtaining evidence. Had the Special
Court’s prosecution team, with its extensive in-
vestigatory resources and fertile combination of
whom the state decided accomplished international lawyers and Sierra

Leonean jurists, navigated these hurdles, it could
required prosecution. have set the table for a round of swift domestic

prosecutions that would have gone further to-
wards rebuilding confidence in the Sierra Leonean domestic justice system than the
proceedings at the Special Court have done.

Even assuming that the Court, after litigating the issue, held the amnesty to be
valid, the Prosecutor still had between two and three more years of off-and-on hos-
tilities after the 1999 amnesty date from which to generate evidence of violations of
crimes under the two Sierra Leonean statutes. The investigatory teams of the Spedial
Court, while researching the charges against their own accused, would accumulate
evidence implicating lower-level combatants that could be turned over to state pros-
ecutors per agreement. The trial process, conducted under Sierra Leonean proce-
dural law, would provide a precise legal roadmap for how to prosecute these lower
level soldiers. Appeals questions on broader legal questions would already be decided
by the work of the Spedal Court during the trials of the principal accused; thus,
domestic prosecutions of hundreds or thousands of individual soldiers would not be
bogged down in ceaseless individual appeals. The accused at the Special Court would
be the test cases for all the lower level soldiers whom the state decided required pros-
ecution. In this way, the “full culpability” of the criminal actors as a category would be
addressed and a real measure of justice served. ‘

the lower level soldiers

Conclusion

The Special Court for Sierra Leone has been a genuine success. Early claims that
the Special Court offered “boutique justice”** have given way to a strongly positive
assessment from both the international human rights community and the people
of Sierra Leone.’?® Yet the substantive integration of international law and Sierra
Leonean law was inadequate given the context of the war and the long road to re-
covery faced by the people of Sierra Leone. Although there were rational reasons
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for the Prosecutor not to indict under Sierra Leonean law, the totality of the context
in which the Court operates demanded a calculus different from that of the typical
municipal prosecution. The Prosecutor’s creative efforts to fill the legal gaps with
international law served the field of international criminal jurisprudence well, but at
some cost to the needs of the state and the interests of the people of Sierra Leone.
While this does not mean that the Court is a failure, it does mean that a great op-
portunity has been lost, for Sierra Leone and for the international human rights and
development community. As Jose Alvarez writes, “Effective international criminal
law enforcement requires international efforts directed at prosecuting crimes such as
genocide by the most effective means any of us are likely to see in our lifetimes—by
local police, local prosecutors, and local courts... properly mediated by international
law (and fora where necessary), local criminal accountability helps restore the rule of
law where it matters most—at the local level where all of us live.”%
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